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Agenda <
Qﬁ

ourt cases, and

An overview of SB 493, California FEHA, Calif.
their intersection with the 2020 Title IX Fi@gvl

How to procedurallyresolve inconsi es between SB 493 and
Title IX Rule and ensure that that e meeting obligations;

Steps for analyzinghow %gf\acts is covered and which laws
apply; @

An interactivegh @sionthat will highlightunique complexities to
help institut foresee compliance challenges; and

&

Questions and answers. % gaawo mive /4




Learning Outcomes S
o

Understand:
O\/

* The sources of legal requij Fents for processing
claims of sexual harass tand sexual violence in

California. @

* How to apply thg&@requirements when
conducting a\vg%vestigation or hearing.
O




C.)
SO S OF LEGAL
IREMENTS
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Sources of Legal Requiremen

S

Regulations 493 FEHA
- ~ case law_

_,.,// %
O Clery
$ Amendments

2020 Title IX eéi}ements

tgln CA
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GE L REQUIREMENTS
R SB 493 (Education
(gode 66281.8)
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SB 493

Scope of SB 493's
Requirements

* Coverage: §9
- All colleges and ersities in CA

Y

that receiveéﬁg financial
assistanc
: Applirﬂgﬂ@ ducational programs
an vities and outside, whether
off campus if could
tribute to hostile educational

<i’\environment or interfere with
access to education.

- Knows or reasonably should know
- Different definitions
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* Basic requirements:
>B 433 . Designate a co
General - Provide regu notices

Requirements . Provide required trainings (in
addl&p\o those required by

67386 and FEHA)
: pt policies and procedures

\ Where they directly conflict, federal law
Q\ (Title IX/Clery) supersedesstate law
O (Education Code). But where they do
not directly conflict, must follow both.

ator
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SB 493
And Title IX

Y

Compare to Title IX &

- Wider geograp '@1d behavioral
range

« Returnto B;ic Title I1X?
| N

S, know or should have

0 For\cAng
an\ s a different standard

@\ rage (and considerations)
« Both

+ Just SB 493

« Don't forget the VAWA Amendments
to the Clery Act

v, SOLUTIONS
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SB 493

Notice and
Training

Notice to all students

* Policies C_)
Notice to all faculty and @

Policies /%
* Obligations tm@ rt (where a Responsible EE)

* Identifyin al harassment and to whom it
should ported

Notic @J.Ivolunteers
leies

Qﬁ)me thoughts

* An assignment

Notice to all vendors
e Policies
* Some thoughts

* An assignment A\ /A
iy ot NOVUS
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* Training for all involved in grievance
SB 493 - &5

process
: - Trauma- mform vestigatory and
Notice and hearing pr é§§es
Training + Best prac for assessment and
ques

bias and racial inequities

Q terlals shall include statistics on
N\ prevalence and inequity where possible.

QTralnlng for RA's

- Handling reports (and situations of
which they become aware) in a
trauma-informed manner

LLLLLLL
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Covered SB 493 Violations

* Sexual harassment:

Unwelcome sexual advances, requests for sexual favors,‘gl%
other verbal, visual, or physical conduct of a sexual nat

made by someone from or in the work or educati ting,
under any of the following conditions: C.)

(a) Submission to the conductis expli
implicitly made a term or a conditi
employment, academic status, o

GRAND RIVER ‘\'r 4
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Covered SB 493 Violations

* Sexual harassment: ’\
Xu S\)

Unwelcome sexual advances, requests for sexual favar d

other verbal, visual, or physical conduct of a sexu e,
made by someone from or in the work or educdti setting,

under any of the following conditions: Q\

(b) Submission to, or rejection of,@ﬁﬁuct by the
o

individual is used as the basis of ymentor
academic decisions affecting individual.

Q
&
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Covered SB 493 Violations

 Sexual harassment: ’\
Unwelcome sexual advances, requests for sexual fav réo
and other verbal, visual, or physicalconductof a s
nature, made by someone from or in the work
educational setting, under any of the foIIowieé\co itions:

(c) The conduct has the purpose or $&f having a
negative impact upon the individ work or

academic performance, or of creating an intimidating,
hostile, or offensive work or ational
environment.
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Covered SB 493 Violations

 Sexual harassment: ’\
Unwelcome sexual advances, requests for sexual favﬁ@wd
other verbal, visual, or physical conduct of a sexua@ e

made by someone from or in the work or educati

under any of the following conditions: Q\

setting,

individual is used as the basis for ecision affecting
the individual regarding benefit services, honors,
programs, or activities available/at or through the
educational institution.

&

(d) Submission to, or rejection of, t%&%ﬁﬂuct by the
3
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Covered SB 493 Violations G
* Sexual violence O$

* Physical sexual acts perpetrated against@’ﬁe\son without the
person’s affirmative consent, including:

- Rape, defined as penetration, @ tter how slight, of the vagina
or anus with any part or obj cél_pr oral copulation of a sex organ
by another person, witho consent of the victim.

N

X
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Covered SB 493 Violations G
* Sexual violence O$

* Physical sexual acts perpetrated against@’ﬁe\son without the
person’s affirmative consent, including:

- "“Sexual battery” means the | @ nal touching of another
person’s intimate parts wit L%onsent, intentionally causing a
person to touch the inti arts of another without consent, or
using a person’s own iAt e part to intentionally touch another

person’s body witho@o sent.
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Covered SB 493 Violations G
* Sexual violence O$

* Physical sexual acts perpetrated against@’ﬁe\son without the person’s
affirmative consent, including: \/

- "“Sexual exploitation” means on taking sexual advantage of
another person for the benefit-of anyone other than that person
without that person'’s corggﬁ including, but not limited to, any of
the following acts: $

(A) The prostituti \G another person.

(B) The traffié@ of another person.
&
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Covered SB 493 Violations
* S | viol $Cg
,,\@

* Physical sexual acts perpetratedagainst a person the person’s affirmative
consent, including:

- “Sexual exploitation” means a person t sexual advantage of another

person for the benefit of anyone othe hat person withoutthat person’s
consent, including, but not limited t of the following acts:
|

« (C)The recording of images dncluding video or photograph, or audio of
another person’s sexual glfavity or intimate parts, withoutthat person’s

consent.

- (D)The distribution@uch] images, if the individual distributing the images
or audio know hould have known thatthe person depictedin the
images or a 5@ not consent to the disclosure.

- (E) The viewing of another person’s sexual activity or intimate parts, in a
place \A%f that other person would have a reasonable expectation of
priv@ Ithoutthat person’s consent, for the purpose of arousing or
gratifying sexual desire

‘ GRAND RIVER ‘\"r
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* Sexual harassmentqui

SB 493 e Compare to Title IX g@

: * Unwelcome condu %E? mined by a
& Title IX reasonable pers e so severe,
pervasive, an c ively offensive that it
effectively a person equal access to
the scho cation program or activity
* C(Clery

‘ %)mestic violence
A@ atingviolence
.Y+ Sexual assault
Q\ « Stalking
SB 493 covers a wider range of behavior

to protect students;

°* FEHA covers a wider range of behavior to

p rOteCt em p | Oyees’ " GRAND RIVER ‘\','
soLUTIONS NOVUS
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RES

Y

SIBLE EMPLOYEES
RSB 493
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Responsible Employee Exempt from RE:

Therapists and

* 2020 Title IX Final Rule moved from

related
Responsible Employee to Official with 0’\ Victim Advocates
Authority. N\ Where
* 5B 493 uses Responsible Employee I@@ge. Confidegtki)alilty IS
Examples: requirea by law
« TIXC <<8\
RA’s, Housing A

Student Life @

Athletics and Coach Q
Faculty and gradu tructors (while performing
PI's

employment d

LLLLLLL




SB 493
& Title IX

° SB493 requiresawic@ e of

employees (and so udent
employees) to bring Mmformation forward
than the Title ihal Rule does.

° They are pﬁing information forward
ed by SB 493 and by Title IX

thatiéj{gv

° itutions must have more people
ined and tasked with reporting

O isclosed and witnessed violations.

fith, sOLUTIONS

LLLLLLL



INTE
C T ORDERS

Y

EASURES AND NO-

A
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SB 493 No Contact Orders

- When requested by complainant or
otherwise appropriate, shall issue NCO

« Not automatically but based on case- WV
case facts to determine whether mu
NCO is necessary

- After a finding of respon5|blll% e Way
NCO

« |f mutual NCO, provide ED) \es with written

justification, and an nation of terms.
~or any NCO, exp n of terms

including wh |ons could subject the
person to dIS

LLLLLLL




SB 493
& Title IX

* Mutual versus one V\@)y NCO

* Not techmca@ncompatlble but...

* Title IX efers mutual NCO and
req ork to do one way;
defaults to one way and
uires explanation before
mutual.

* So...

LLLLLLL



SB @‘GRIEVANCE

P EDURES (GENERAL
CREQUIREMENTS AND

SCENARIO)
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SB 493 Grievance Process

General principles: «
* Not an adversarial process; burden@b

institution O
° Redress harm and prevent @J ence
|

* Decision makers are neu@

Q
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SB 493 Grievance Process

°* Trauma-informed and impartial 6\
investigations, that may result in tD\/

hearing. CJ
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Investigations or Hearing?

«
* Doe v. Allee and subsequent cases | 0
California require hearing with (Ods\/

indirect or direct g uestionirég~

cases of student sexual mj duct

where credibility is an i&and
Serious disciplinaré@]ctions are

possible. QQ\?\

LLLLLLL



Scenario

* Which allegations are covered under Title IX? Only SB
4937

* Sexual Assault 0«
* Sexual Exploitation C.)O\/

 Sexual Harassment

* At what point was the University ori notice of
Cirkel's allegations? Do we nee@ re information?

e Title IX

+ SB 493 %O
ol
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C.)
SB RIEVANCE
P EDURES (EVIDENTIARY

CRULES)
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SB 493 Grievance Process:

* Students given the opportunity to ID
witnesses, but the institution may choose n@\
to consider evidence not disclosed durin
investigation at the hearing. Hearin @(
has discretion to accept for good
or exclude. Q‘

° Reasonable and eqwtable A
evidentiary gwdellnes( g page or word
limits)

LLLLLLL




SB 493 Grievance Process

* Standard- preponderance of the evidence

 Title IX says you can use preponderanc@
clear and convincing (but must be un'&)( )

« CA law says must be prepondera (@3
student sexual misconduct ca s.a,'o d
Code 67386) i

LLLLLLL




SB 493 Grievance Process

° Investigator and hearing decision maker shall not

consider past sexual history unless: ;«

« Directly relevant to prove injuries inflicte

another
« To show how parties communica d%bout sex
° The fact that parties engaged in sex\uith one

another at other times is not s?l'\' nt to show
that conduct here was con

* Must provide a wrltten e%e ation to the parties
before allowing con |on of past sexual
history

LLLLLLL




SB 493
& Title IX

history to Title IX “rape law”

°* Compare SB 493 provisionﬁn past sexual

* Title IX covers co %}@nts past sexual

history (ED declined\to apply it to
respondents
. Question ed not relevant, unless:

Y

f%s prove that another person

g@ itted the conduct; or

\§pECIfIC incidents used to prove consent
(thls does not allow for evidence of sexual

history with another person beside the
accused).

LLLLLLL
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SB RIEVANCE
P EDURES (NOTICES &
CPROCEDURAL RIGHTS)
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SB 493 Grievance Process:

* Reasonably prompttimeframe and process for
extending the timeframe for good cause (with promp «
notice to parties) 6

° Notice to all studentparties(and updated notl‘\/
additional allegations)

* Supportperson or advisor of choice d@hll stages
r

* Studentparties may consult ney at own
expense; Advisor of choice attorney

* Notice of appropriate cogs@g options
ol
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SB 493 Grievance Process:

° Qutline possible:
* Interim measures during an investigatio\n;\
* Supportive measures in absence N\
of investigation O
 Disciplinary outcomes, remed%e

measures, and systemic o %{ S
following final finding of nsibility

Q
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SB 493 Grievance Process:

* Respect confidentiality unless reason to overcome:
* Multiple report against respondent
* Use of weapon, physical restraints, or battery\/g

* Respondent is faculty or staff with stude tO
oversight

e Power imbalance %?\
safe if

* Complainant believes they will
their name is disclosed or inv% ation
conducted

* Institution can investigat hout
complainant participati

X

LLLLLLL




SB 493 Grievance Process:

When honoring requests for confidentiality:

e Still must take stepsto limitimpact/prevent &
recurrence

* If must discloseidentity, inform complainan @
provide for their safety; honor request toRofi

respondentof confidentiality AQ/

LLLLLLL




Scenario

* No Contact Orders

« How might you respond to Cirkel's \\
request? \Y

* |sthere a need to reevaluate this('_)O

response at some point? A@Q\

* Prior Sexual History

« How would you address€irkel's
request to introdu ew evidence of
Rabalder's pri uct under Title

IX? SB 4937
X
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SB RIEVANCE
PROCEDURES (INFORMAL
CRESOLUTION RULES)

2 GRAND RIVER
--------

e,
§iis

LLLLLLL



SB 493 Grievance Process

°* No mandatory mediation; no mediation «
allowed in allegations of sexual violenc@qpe
Title IX Final Rule)

* No required voluntary resolutio@*eceive
remedial measures \Q

Q
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Scenario

* How would you evaluate Rabalder's 75- /\
page response to the evidence? 0

+ Title IX »
| C_)O

« SB493

* How would you evaluate C@ eve -of-
hearing submission of hots?

LLLLLLL



C.)
SB RIEVANCE
P EDURES

C{CONDUCTING A HEARING)
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SB 493 Grievance Procedures

* The institution shall decide on a heari
to determine whether it was “more{‘k/
than not” that the behavior C_)O
occurred (compare to Title I<>2/Q\

* Consider: Q

- Whether the part; @rticipated

- Whether par@d the opportunity
to suggesté\ ions to be asked of

other pa nd witnesses

LLLLLLL




SB 493 Grievance Process

At hearings: /\
* Parties may participate remotely. 0

* Prohibit questions of either party @J@ e

repetitive, irrelevant, or haras;g

* Cross-examination of partl witnesses
shall not be conducted d y by a party

or party advisor. Stu artles can
submit written que |n advance.

Parties can obj Qg\ earing officers can
rephrase. dg

LLLLLLL



SB 493
& Title IX

Title IX: Cross Examination eéplicitly required.

SB 493: Cross Examin%’bq%xplicitly

prohibited. \
Doe v. Allee re ugﬁ nt of direct or indirect
C

guestioning redibility in cases of
students misconduct.

H ngé tnk about this:
~JjtHé 1X and SB 493

0
@SB 493 but not Title IX

 If Title IX changes...

LLLLLLL
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SB<§§
qgli CED

GRIEVANCE

URES (APPEALS)
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SB 493 Grievance Process

° Either party may appeal <
. Institution may limit grounds@)
appeal (provided this I|m|t®
applied equally)

- Nonappealing part the
right to respond @a peal
O
ol
A\ [

A
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* Title IX Final Rule includes e mandatory
SB 493 . e
& Title IX

reasons (at minimum) f
appeal:

. Procedural |rre'§\\tar|ty that affected the
outcome of matter

* New evi er that was not reasonably
avallaﬁlﬁ the time the determination
\@ g responsibility or dismissal was
that could affect the outcome of the
atter
The Title IX Coordinator, investigator(s), or
O decision-maker(s) had a conflict of interest
or bias for or against complainants or
respondents generally or the individual
complainant or respondent that affected
the outcome of the matter. . \Ir
(Saomver o SVUS

h a party can
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SB 493
& Title IX

Title IX Final Rule requires rtojtification of non-
appealing party.

All parties given op &@ﬂty to submit written
statements. '{

Outcome ar@\monale provided to all parties

In ertlng (,.)

Not y in conflict.

Q

LLLLLLL
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Scenario

* What if Cirkel had alleged conduct that <
was solely covered by SB 4937 0

« |s a hearing required under SB 49@\/
Doe v. Allee?

°* What if Trost participated duri e
investigation, but did not s oy for the

hearing?
« (Canthe Hearin r rely on her
statements unﬁ IX? SB 4937
Doe v. Allee

LLLLLLL
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Send Feedback

Email Us

info@grandriversolutions.com
Info@novuslawfirm.com

Follow Us O
S

a @GrandRiverS

B £ Grand Ri@Solutions

natashabakeremploymentlaw
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